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3TTFT  (3TTfta)  ar  qTRFT
Passed  by Shri Akhilesh  Kumar,  Commissioner (Appeals)

Arising  out  of  Order-in-Original  Nos.  25/ADC/2020-21/MLM  dated  26.11.2020,    passed  by  the
Additional  Commissioner,  Central  GST  &  Central  Excise,  Ahmedabad-North

3iur`ictcntli  q5T  FFT  qu  trar  Name  & Address  of the Appellant /  Respondent

Appellant-  The  Assistant  Commissioner,  Central  GST  &  C.  Ex.  Div-V,  Ahmedabad  North,

2nd  Floor, Sahjanand Arcade,  Helmet Cross Road, Memnagar, Ahmedabad-380052.

Respondent-   M/s.   Cadila   Pharmaceuticals   Ltd.,   Cadila  Corporate   Campus,   Sarkhej   Dholka
Road,  Bhat,  Ahmedabad,  Gujarat-387810.

a±  aTfin  EH  erTPra  3TTfu  a  3Twh  3T5ffl  tFitTT  €  al  qi;  EH  3TraRT  t}  rfu  tTerriiQTfa  ffi
qeni  iiT  He]TT  3rfen  qfr  3rita  qT  gTae]uT  3TraiF  9ngFT  a5T HtFar a I

Any  person  aggrieved  by  this  Order-ln-Appeal  may  file  an  appeal  or  revision  application,  as  the
one  may  be against such order,  to the appropriate authority in the following way:

qTTRT flitm tFT  gTaFT  enaiFT

Revision  application to Government of India  :

•......,,..,:....:...,.......:,.,.......,:..,`:.,:'..`...`..,,.:.....:i........`....:`i..I...,`..,.`...:i`..ii`.,.:i...:'.':i...:..`.`.,,:..`::`',.i:-`::..`.`...``..

fu,,n,stryAo:e::;,aonnc:ppj,ec:;,:EL:en::oftR:v::::::t:cFr%t:rr,yL:oe%enGDoevetpoEjT,a,,:#:,r:,,:::nptpg:raet:ot:Nuenj
Delhi  -  110 001  under Section  35EE  of the  CEA  1944  in  respect of the following  case,  governed  by first

proviso to  sub-section  (1)  of Section-35  ibid

(il)        qfa  FTa  qfr  ETfi  S  FFTa  ¥  idi]  ap  5Tfi  twh  a  fan  qu5rmT  IT  37=q  tFTwh  i  IT

#rH*EF~+¥a*FTmadia*grswian+'£dF~en~+"tngffi-vfi
(Ii)           ln  caseofany  loss  ofgoodswherethe  loss  occurlntransltfrom  afactorytoav/arehouseorto
another  factory  or  from  one  warehouse  to  another  during  the  course  of  processlng  of  the  goods  in  a
warehouse or in storage whether in  a factory or in  a warehouse
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©         rm{{T  a  arE{  faith  {T¥  ar  rfu  t  firoffaiT  FiiT  q{  an  Fit]  tg  fafth  F  GTdr  ¥ed5  ira  TTTi]  TT¥  san<T
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(A)        ln  case  of rebate  of duty of excise  on  goods  exported  to  any country  or territory outside
India  of on  excisable  materlal  used  in the  manufacture  of the  goods which  are  exported
to  any country  or terrltory outside  India

(a)         ife u5i ffl 757TFT Per fin `]Tifl S FTET  (fro IT FT q})  fife fir TrqT Era al

(8)         ln  case  of  goods  exported  outslde  India  export  to  Nepal  or  Bhutan,  without  payment  of
duty.

=FF¥@gr¥gESS¥kRIalchmaapng¥FTTT=rf*¥2T¥98-ulrmqutF£

(c)         Credit   of   any   duty   allowed   to   be   utilized   towards   payment   of   excise   duty   on   final
products  under the  provisions  of this Act or the  Rules  made there  under and  such  order
is passed  by the  Commissioner (Appeals)  on  or after, the date appointed  under Sec.109
of the  Finance  (No.2) Act,1998.

•.......................   ;   ................... ``.`.``     ..... :              .`              ....-...      `.                    .                :.               .`,.

a  ¥7qF ri "eT Et3TT{-6  aiim di  rfu fl  an  ETTfat I

The  above  application  shall  be  made  in  dupllcate  ln  Form  No    EA-8  as  specified  under
Rule,  9 of Central  Excise  (Appeals)  Rules,  2001  within  3  months from the date on which
the order sought to  be appealed  agalnst ls communlcated  and  shall  be accompan.led  by
two  copies  each  of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
copy of TR-6  Challan evidenclng  payment of prescribed fee as prescribed  under Section
35-EE of CEA,1944,   under Major Head of Account.

(2)       Rfaffl  3TTha t}  "er dlf iTan Tan T5 rna wh " wh ap a al wi  2oo/-tiro ¥7ffliT ifl ffl¥
3ftT ti;i wtliT {zFTT v¢  aTa a caFT al al  iooo/-   di tiro ¥7"T @  i5]ii{ I

The  revision  application  shall  be  accompanied  by  a  fee  of  Rs.200/-where  the  amount
involved  is  Rupees  One  Lac  or  less  and  Rs.1,000/-where  the  amount  involved  is  more
than  Riipees  One  Lac

th Ir.  dirfu :3FTTH  gff TTq tiTrE5i 3Trm q"Tfgiv  zS rfu 3TTftd-
Appeal  to  Custom,  Excise,  &  Service  Tax Appellate Tribunal.

(1)          ziFan  giqTFT  Ir  3Tfrfin,  1944  #  eTRI  35-a/35i  tB  3Trfu-

Under Section  358/ 35E of CEA,1944 an  appeal  lies to  :-

(q5)        uaffiTfch  qf`ir  2  (1)  tF5  * qfflT  3]gfliv  t$  3Tenar  tfi  3Tha,  3Tch  tS  FFTa  * th ¥ff,  tffi
sfflTFT gas qu tiirr5{ of}an qiqrfgiv rm qfr qftr unit tPrfan,  3TFT<TanT a  2nd am,

ap 8ffl  ,3TuraT  ,fieFTm,37E7]ilraTa -380004

(a)        Zn°d tf|:oY:Sathrue£'a°,ra:hbaewn::,;:ac#Sat:GTrsdh:¥C\S:g:r:irhvLC:dTaabxadAPP3e:'8:eo4Tr',bnu::'s:C:fs:pAPTe)a::

other than  as  mentioned  in  para-2(i)  (a)  above.
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The   appeal  to  the  Appellate  Tribunal  shall   be  filed   in   quadruplicate   in  form   EA-3  as

prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001     and    shall    be
accompanied  against (one which  at least should  be accompanied  by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount  of duty /  penalty / demand  / refund  is  upto  5
Lac,  5  Lac to  50  Lac and  above  50  Lac  respectively  in  the form  of crossed  bank draft in
favour  of Asstt.  Registar  of  a  branch  of  any  nominate  public  sector  bank  of the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal  is  situated.

(3)      qfa Efl 3ITaiIT n at iF 3TTan fl iTrfu dr € ch wh TF chFT E6 fir tiro q5T FT try
ar  d  fin  enTT  ErrRT  =u  flap  t6  an  gv  th  fas  fin  qa  at  vi  ri  tB  fgiv  qeTrR:eTfa   3Trm
iFTqTfgiv ed  TtF  3Tife  Th  an flizFTi  ch TtF  3TTaH  fir i5m]T € I

ln  case  of the  order covers  a  number of order-in-Original,  fee for each  0.I.0.  should  be

paid   in   the   aforesaid   manner  not  withstanding   the   fact  that   the   one   appeal   to  the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
filled  to  avoid  scriptoria work  if excising  Rs   1   lacs fee  of Rs.100/-for each.

(4)FeniFT¥Q]figr#7°i#¥*ff#Sdi¥pfaRET5¥oFTflRT_rfu#
fas an dr rfu I
One copy of application or a.I.0.  as the case may be,  and the order of the adjournment
authority shall   a  court fee  stamp of Rs.6.50  paise  as  prescribed  under scheduled-I  item
of the court fee Act,  1975 as amended.

(5)      ¥T 3fr{ rfu rmal ch fin ed qTa fin a ch{ th €zIT 3TTrfu fa5" i5rm € ch th gas,
ffl iatFTFT gas vq daT5i 3]flrfu iHTqiferm  (vima) fir,  1982 i faeH a I

Attention  in  invited to the rules covering these and  other related  matter contended  in the
Customs,  Excise & Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

(6)       thin  gr,  an  sffli<T  gas  va  titIT75i  3TtPrft  tqThgiv  flsea`  t6  rfu  3Ton t5  FFTa  i
dr ]]iTT (Dt\m,`ntl)  t]i]    is  (p``m`1ti )  ffl   io'A,  [F aan  a;I;FT   3Tfand a I 6Talf*,   3TfatFaH iF aJTT  io

rfe qup    a    I(Section   35  F of the Central  Excise Act,1944,  Section 83 &  Section  86 of the  Finance Act,
1994)

:an;:fu3qTa3®Tff3itgiva;{ar3twh`QTTfhagiv"rfurfurfu"(D\ity17t`mantlt`cl)-

(i)         (s'".ri.on) ds iiD * aF ftwtffa rfu:
(ii)        faqT]TFTREafeiPrrfu;
(iii)      draTf3zfanaTfa"t,*aEaaqofiT.

-;qi.qF5fqT'rifaiTrfu'*qFaqFa7]Tst:gaar#`3rdtrrfuq5TiaTfirtFQT*aaTftramT*.

For  an  appeal  to  be  filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  confirmed  by
the  Appellate  Commissioner  would   have  to  be  pre-deposited,   provided  that  the  pre-
deposit amount shall  not exceed  Rs  10  Crores   lt may be  noted  that the  pre-deposit is  a
mandatory  condition  for  fillng   appeal   before  CESTAT.   (Section  35  C  (2A)  and  35  F  of  the
Central  Excise  Act.1944,  Section  83  &  Section  86 of the  Finance Act,1994)

Under Central  Excise and  Service Tax,  "Duty demanded" shall  include:
(i)           amountdetermined  undersection  11  D;
(ii)         amount of erroneous cenvat credittaken;
(iii)        amount payable  under Rule 6 of the cenvat credit Rules.

giv   q  3TTaQr  aT  Tfa.  3TitiT  qrfuiRT  a7  q]]iqT  JET  a.T55  3TurT  Q®r55  IT  ao!  farfu  a  al  rfu  fliTr  7iTr  Q.T55

aT  loo;O graia FT 3it{ 5rF' affl jug farfu a aT au9 aT  i0% g7raFT FT rfu en an  ai

ln view of above,  an  appeal  agalnst thls order shall  lie before the Tribunal on  payment of
10%  of the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
penalty alone  is  in  dispute  "



F.No.  GAPPL/COM/STD/37/2021-APPEAL

ORDER-IN-APPEAL

The    Assistant    Commissioner,     CGST    &    Central    Excise,     Division-V,
Commissionerate-Ahmedabad    North    (hereinafter    referred    to    as    the
`Department),   in   pursuance  of  the   Review  Order  No.51/2020-21   dated

29.01.2021   issued   from   F.No.   GEXCOM/REV/ST/OIO/143/2021   dated
29.01.2021   by  the  Commissioner,  CGST  &  Central  Excise,  Ahmedabad-
North,     has     filed     this     appeal     against     the     Order-in-Original     No.
25/ADC/2020-21/MLM  dated  26.11.2020  (hereinafter  referred  to  as  the
"impugned   order")   passed   by   the   Additional   Commissioner,    CGST   &

Central  Excise,  Commissionerate-Ahmedabad  North  (hereinafter  referred
to    as    the    "adjudicating    authority")    in    the    matter    of   M/s.    Cadila
Pharmaceuticals  Ltd.,   Cadila  Corporate  Campus,   Sarkhej-Dholka  Road,
Village-Bhat,    Dist-Ahmedabad-387810    (hereinafter    referred    to    as    the
"respondent").

2.        Facts  of  the  case,   in  brief,   are   that  the  respondent  was  holding
Service  Tax  Registration  No.  AAACC6251EST002  for  discharging  Service
Tax  under  Reverse  Charge  Mechanism  for  various  categories  of  services
like Business Auxiliary Services,  Management Consultancy Service, Works
Contract    Services,     Legal    Consultancy    Service,     Rent-a-Cab    scheme
operator    service,    Manpower    recruitment/supply    agenc`y    service    and
Sponsorship services etc.

2.1      Audit   of  the   records   of  the   respondent   was   carried   out   by   the
departmental  audit officers  for the  period  from April,  2014  to June,  2017.
Based     on     the     audit     observations,     a     Show     Cause     Notice     vide
F`.No.  VI/1(b)/CTA/Tech-39/SCN/Cadila/2019-20  dated  04.10.2019   was

issued  to the  said respondent for demand  and recovery of the  Service Tax
not paid/short paid  by them,  on  account  of different  points  as  discussed
ttherein.

2.2      The    Show   Cause    Notice    issued    from    F.No.    VI/I(b)/CTA/Tech-
39/SON/Cadila/2019-20  dated  04.10.2019  has  been  adjudicated  by  the
czczjitczt.cct!rig   aufhorifty   vide   the   impugned   order,   as   briefly   reproduced
below:

(i)      The  demand  of  Service  Tax  amounting  to  Rs.  34`48`399/-has
been confirmed  [as per Revenue Para-2:
tax   on   notice

Non- ment of service
income   recovered   from   em

ordered  to  pay  the  same  under  Section  73  (2)  of  the  Finance
Act,   1994,   alongwith   interest   thereon   at   the   applicable   rate
under the provisions of Section 75 of the F`inance Act,1994.

(ii)     The  demand  of  Service  Tax  amounting  to  Rs.   9,71`082/-has
been   confirmed   [as   per
service   tax   ex

Revenue   Para-3:   Short
enditure   in   forei

ment   of
on   account   of

reconciliation    of   ST-3    with    Financial    Accounts    under    the

Page  4  ot-10
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categorv  of Import  of  Service  under  RCM]  and  ordered  to  pay
the   same   under   Section   73   (2)   of   the   Finance   Act,    1994,
alongwith   interest  thereon   at   the   applicable   rate   under  the

provisions of Section 75 of the Finance Act,  1994.

(ill)    Penalty  of  Rs.  44,19,481/-has  been  imposed  on  the  appellant
under the  provisions of Section  78(1)  of the  Finance Act,1994.

(iv)    The    demand    of   Service    Tax    amount    of   Rs.    96,92,030/-
[demanded   as   per   Revenue   Para-i:   Non/Short   payment   of
Service   Tax   on   expenditure   in   foreign   ourrency   for   product
registration fee and other expenses made to  foreign government
under  the  category  of Import  of  Service  under  RCM]  has  been
dropped alongwith proposal of interest and penalty in respect of
the same.

(v)     Penalty  of  Rs.   1000/-imposed  for  late  filling  of  ST-3  Returns
(Revenue  Para-4)  under  Section  70  of  the  Finance  Act,   1994.
Since the amount has been paid by the appellant, the same has
been appropriated.

(vi)    The  demand  of Service Tax  of total  Rs.  39,700/-[demanded  as
per  Revenue  Para-5  &  Revenue   Para-6]   has  been  confirmed.
Since  the  amount  has  been  paid  by  the  appellant  alongwith
interest and penalty, the same has been appropriated.

(vii)  The  demand  of  interest  of  Rs.   15,037/-   [on   late   payment  of
Service  Tax  as  per  Revenue  Para-7]  has  been  confirmed.  Since
the amount has been paid by the appellant,  the  same has been
appropriated.

3.         Being   aggrieved   with   the   impugned   order,   the   Department   has

preferred  this  appeal  on  the  grounds  as  mentioned   in   the   subsequent
paragraphs,  with  a request to  set aside  the  impugned  order to  the  extent
of   the   Service   Tax   demand   of   Rs.   96,92,030/-   alongwith   applicable
interest  and  proposal  for  penalty  in  respect  of the  same  which  has  been
dropped,

3.1      The respondent has incurred expenditure in foreign currency during
the  period  from  April  2014  to  March  2016,  on  payment  of  product
registration  fees  and  other  expenses  made  to  foreign  governments.
These   fees   have   been   paid   by   the   respondent   to   access   foreign
market.     In     the     present     case,     USF`DA     (US     Food     &     Drug
Administration)   and   other   foreign   governments   has   charged   fees
namely product registration fees,  license  fees and  inspection fees,  as
consideration  and  in  return  have  permitted/allowed  the  respondent
to  manufacture/produce/market/sell  their  products  in  the  market
of their  country.  Thereby,  the  foreign  governments  have  provided  a
facility   to   the   respondent   to   market   their   products,   in   lieu   of

_-,
Page 5 of 10
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3.2

payment   of   registration    fees.    This    act   on    the    part   of   foreign
government  of  allowing  the  respondent,  access  to  their  markets  in
lieu  of payment of a consideration  squarely  falls  under  the  category
of  Service   as  defined   under  Section   658(44)   of  the   Finance  Act,
1994.

Under  the  negative  list  regime  of  service  tax  effective  from  July   1,
2012,   every   activity   carried   out   by   a   person   for   another   for
consideration  shall  be  liable  to  service  tax,  'unless  excluded  under
the  negative  list  under  Section  66D   of  the  Finance  Act,   1994   or
specifically  exempted.  The  negative  list,  uncier  clause  (a)  of Section
66D of the Finance Act,  1994 is as under:

"(a)  seruiees  by   GoverTrment  or  a  1.ocal  authordy  exctnding  the

following    services   to   the    extent   they    are   not   covered
elsewhere-
(i)      services  bg  the  Departinent  of  Posts  by  way  of  speecl

post,,   express  parcel  post,  life  insurance  and  ageney
serijiees prouidecl to a person other tharL Gouemment;

(ii)     services  i.a  relation  to  an  aircraft  or  a  uessez,  inside  or
outside the precincts of a port or an airport;

4       transport of goocls or passengers; or
5       Any  service,  cther trLan  services  covered  urLcler  cZcouses

(i) to (in) aboue, provided to bust.TLess erLtities;"

The  term  "Government"  is  defined  under  the  General  Clause  Act,
1987 as under:

"3(23)  "GouerTment"  or  "the  Gouemment"  shatl  mclucle  both  the

Central GovemTnent and any State GouemmerLt` "

The Section 4A of the General Clause Act,  1987  specified that unless
there  is anything repugnant in  the  subject or context,  the  definition
of the term "Government" applies to all Indian laws.

F`urther,  the  term  "Government"  is  also  defined  in  clause  (26A)   of
Section  658   of  the  Act,   inserted   by   the   Finance   Act,   2015   w.e.f
14.05.2015,  as under:

"GouerTment»  means the DepartmerLts of the CerLtral GouerrrmerLt,,

a  State  GovemTrLeut  and  i,ts  Departments  and  a  Uruon  territory
and  its  Departments,  but  shall  trot  include  any  entity,  whether
created  bg  a  statute  or  otherulise,  the  ac.courLts  of which  are  rLot
required   to   be   kept   in   ac`c.ordance   ulith   article    150   of   the
Constitution or the rules made theTeurrder; "

In   view   of   the   above   definition,   the   term   `government'   as
defined in the Act would not apply to foreign  governments located in
the  non-taxable  territory.  Hence,  the  contention  of the  adjudicating

•,...- ::i

`.-  . :--' /
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authority that the expenses made by the respondent in the nature of

product  registration  fees,  licence  fees  and  inspection  fees  were  paid
to the Government agencies does not hold true.

3.3      In  terms  of  the  Rule  3  of  the  Place  of  Provision  of  Service  Rules,
2012,  "Place  of  Provision  gerLerally-the  place  of  the  prouisiorL  of  a
service will be the locccti,orL Of the recipient Of seruice."

Further,   in  terms  of  the   Notification   No.   30/2012-ST  dated
20.06.2012,  as amended,  the person receiving the  service is liable  to

pay  service  tax under  reverse  charge  mechanism,  "t.7t  respect  o/ ctrLg
ta)cable seri)i,ce proi)ided or agreed to be prouiclecl by  ang persorL u)ho
i,s   located  in   a  norT.-ta>cable   terrviory   and  received   bg   cLny   persorL
locctted in the tajcable territori/' .

Also,  in  terms  of the  provisions  of  Rule  2(i)(d)  of  Service  Tax
Rules,  1994,  the  person  liable  to  pay  service  tax  under  the  reverse
charge mechanism has been stipulated as under:

``Rule 2(1)(d):  "person liable for paying servic:e tajc",  -

(i)    in respect of the tajcable services notifiecl uirder sub-sechon
(2) of section 68 Of the Act, means,-

(a)   irL   relation   to   any   ta>cable   serviee   other   than   orLline
irformation and databcrse access or rewieval services(Inserted
Vide  Nofific.atiorL  48/2016-Service  Ta)c)  provided  or  agreecl  to

be provided  by  arty  person  which is  located  in  a  norL-ta]cable
terrhory  and  received  bg  any  person  located  in  the  taxable
territory , the recipierit of such service; "

®
3.4      The  adjudicating authority  has  relied  on  CESTAT's judgment  in  the

case  of lntas  Pharmaceuticals  Ltd  Versus  Commissioner  of  Service
Tar,  Ahmedabad  [2009   (16)  STR  748  (Tri.  Ahmd)]  and  Paramount
Communication Ltd.  Versus Commissioner of Central Excise, Jaipur

|2012  (25)  STR 76  (Tri.  Del)]  which  pertains  to  the  period  prior  to  the
introduction  of negative  list  regime.  In  the  present  case,  the  period
covered  is  April  2014  to  March  2016.  After  introduction  of  negative
list  regime,   any  activity  carried   out  by   a   person   for  another   for
consideration including declared  service is liable to  service tax.

4.         Personal Hearing in the  case was held on  17.09.2021  through video
conferencing.   Shri   S.   J.   Vyas,   Advocate,   appeared   on   behalf   of   the
respondent.   He   stated   that   the   adjudicating   authority   had   correctly
decided  that  the  activities  in  question  were  not  liable  for  service  tax.  He
further  stated  that  he  would  make  a  written  submission  in  the  case.
Further,  the respondent vide E-mail dated 20.09.2021  has submitted their
cross objection as below:

~v.`.-i
'r
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>   It  is  settled  law  that  it  is  not  possible  to  go  beyond  the  grounds  of
appeal.  The  impugned  order  has  dropped  the  demand  on  the  above
basis at all.

>   As per the para  loo to  105 of the impugned order,  the basis adopted
by the adjudicating authority is  that there  was  no  service  at  all  and
for  this  purpose,   he  has  relied  upon  Board's  Circular  as  well  as
decision  of Hon'ble Tribunal.

>   The  question  of negative  list  would  arise  only  once  the  activity  was
service.   When   there   is   a   finding   that   there   was   no   servic`e,   the
further inquiry would stop.

>   This   aspect   is   not   challenged   or   denied   in   the   appeal   of   the
department. Therefore,  the appeal will not survive and  is  required  to
be dismissed.

5.               I  have  carefully  gone  through  the  facts  of  the  case,  grounds  of
appeal,  the  oral  submissions  made  at  the  time  of  personal  hearing  and
additional  submission  given  by  the  respondent.   It  is  observed  that  the
issues to be decided in this case are as under:

(i)      Whether  the  impugned  order  dropping  the  Service  Tax  demand
of   Rs.    96,92,030/-    in    respect    of   payments    made    by    the
respondent     to     foreign     governments     by     way     of     product
registration  fees  etc.  for marketing  their  product  in  that  country
treating it as  import  of service  under  reverse  charge  mechanism
is  legal  and  proper  or  not?  The  demand  pertains  to  period  F`.Y.
2014-15  and  F.Y.  2015-16.

6.         In  the  present appeal,  the  first  contention  of the  department  is  that
the   foreign   government   have   provided   a   facility   to   the   respondent   to
market their products,  in lieu of payment of registration  fees and  this act
on  the  part  of  foreign  government  of  allowing  the  respondent,  access  to
their  markets  in  lieu  of  payment  of a  consideration  squarely  falls  under
the  category  of `service'  as  defined  under  Section  658(44)  of the  F`inance
Act,1994.  Further,  in  terms  of the  provisions  of Rule  2(I)(d)  of the  Service

Tax  Rules,   1994   read  with  Rule  3   of  the   Place  of  Provisions  of  Service
Rules,   2012   and  as  per  Notification  No.   30/2012-ST  dated   20.06.2012,
the  respondent is liable to pay Service Tax in  respect of the  expenditure in
foreign  currency  for  product  registration  fee  and  other  expenses  made  to
foreign  government,  under  the  reverse  charge  mechanism.  Further,  I  also
find  that  the  show  cause  notice  issued  to  the  respondent  in  the  present
case was also issued on the  similar grounds.

6.i       It  is  observed  that  Section  658(44)  of  the  Finance  Act,   1994   has
been  inserted  by  the  Finance  Act,  2012,  w.e.f.1.7.2012,  wherein  as  per
Sr.  No.  44,  the  term  `Service' is  defined.  Further,  it is also  observed  that all
other relevant provisions relied upon  by the department in  support of their
contention  have  also  been  introduced  either  upon  the  introduction  of the

'       ,a``.

ra
:,:`ul```_-3:`

Page 8  of 10

®



F.No.  GAPPL/COM/STD/37/2021-APPEAL

negative  list  regime  or  thereafter.  In  the  present  case,  I  find  that  demand
raised against the  respondent pertains  to  the  period  from  F.Y.  2014-15  to
F.Y.   2015-16,   which   is   covered   under   the   negative   list   regime   of  the
Service Tax law.

6.2      0n  going  through  the  impugned  order,  I  find  that  the  adjudicating
authority   has   cited   Service   Tax   Master   Circular   No.   96/7/2007   dated
23.08.2007    wherein    it    has    been    held    that    "ActiL;I.fz.es    asst`griecz   to   czricz

performed. bg the sovereign /  public curthorities under the prouistons of any law ci.re
statutory  duties ..................,  These are not to be treated as seruiees prouidecl for a
consideration. Theref;ore, such activities assigned to cnd performed by a sovereign
/   pubitc  outhoritg  under  th.e  provisions   Of  ang   laLu,   clo   not  constitute  tcocable
services.  Any   amount  /  fee  collected  in  such  cases  are  rLot  to  be  treated  as
corLsZc!erciti.ori /or the pt/rpose o/ Jeug  oj` serLjt.ce  fcLx. " The  adjudicating  authority

further   mentioned   at   para-102   of  impugned   order   that  "J  ctgree  to  the
submission  in.ci.de  by  the  crssesee  that  the  experLses  mcrde  by  them  were  in  the
nature  of product  registration  fees,  licer.ce  fees  ci,rLd  Inspection  fees  paid  to  the
Gouerrrmeut  agencies .............. I  also find  that  theg  paid fees/ charges  to  US  FDA
and  other foreign  gouemrnents  are  not for any  servi,ce  and  ujould  not fall under
import of service ancl the sarrLe is not ta)cable."

6.3      However,  I  also find that the adjudicating authority in the  impugned
order  has  nowhere  discussed  or  explained  how  the  provisions  of  Service
Tax,  particularly  introduced  and  applicable  in  the  Negative  List  Regime,
dealt  with  the  transaction  involving  `expenditure  in  foreign  currency  for

product  registration  fees  and  other expenses  made  to  foreign  governmenl'
as  a  `taxable  service'.  Hence,  I  find  that  the  impugned  order  has  been

passed by not considering the legal provisions existing during the  material
time.   It   is   also   the   more   relevant   as   the   SCN   has   detailed   the   legal

provisions   of  Negative   List   regime.   Hence,   the   impugned   order   is   not
legally sustainable  and  is liable  to  be  set aside.

6.4      Further,  I  have  also  gone  through  the  Hon'ble  CESTAT's judgment
in  the  case  of lntas  Pharmaceuticals  Ltd  Versus  Commissioner  of Service
Tax,    Ahmedabad    [2009    (16)    STR    748    (Tri.    Ahmd)I    and    Paramount
Communication   Ltd.   Versus   Commissioner   of   Central   Excise,   Jaipur

[2012  (25)  STR  76  (Tri.  Del)I  relied upon  by  the  adjudicating authority  and
find  that  the  issue  covered  under  the  same  was  pertained  to  the  period

prior to the introduction of Negative List Regime.

7.         In   view   of   the   above   discussion,    I    find   that   the   adjudicating

authority   has   neither   examined   the   relevant   statutory   provisions   of

Service  Tax  law,  which  have  been  particularly  introduced  in  the  Negative

List Regime as discussed in the foregoing paras,  nor delivered any findings

in  the  impugned  order  as  regards  the  applicability  thereof to  the  facts  of
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the  present  case.  Accordingly,  I  find  it  proper  to  remand  back  the  matter

to   the   adjudicating   authority   to   examine   the   statutory   provisions   of

Service Ten law applicable  during the  relevant  period,  and  the  applicability

thereof   to   the   facts   of   the   present   case   and   decide   the   issue   afresh

following the principles of natural justice.

8.         Accordingly,  I  set aside  the  impugned  order to  the  extent of demand

of Service Tax amounting to  Rs.  96,92,030/-alongwith  applicable  Interest

and  penalty against the  respondent dropped  by  the  adjudicating authority

and remand back the  matter to the adjudicating authority to examine  the

said  issue  on  merits  as  discussed  in  Para-7  above  and  decide  it  afresh,

following the principles of natural justice.

9.         The   appeal   filed  by  the  department  stands   disposed   off  in   aboveterms                          be
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